A NATION IN CRISIS: THE GOVERNMENT OF THE CHEROKEE NATION STRUGGLES TO SURVIVE
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L Introduction
It was the pot-shot heard 'round the nation. The Cherokee Nation, that is. And it was aimed directly at the Constitutional foundations of the second largest Native American tribe in the United States. I speak, of course, of the recent constitutional crisis endured by the government and citizens of the Cherokee Nation when Principal Chief Joe Byrd's actions began a chain reaction of seeming atomic proportions. This article, however, will not be a scathing editorialization of the behavior of tribal leaders. Instead, it will provide a narrative of the events leading up to the formation of the Massad Commission, a brief overview of the Commission's Report and recommendations, and an epilogue as to some of the events which followed Chief Byrd's acceptance of those recommendations.
II. Historical Narrative

A. Mounting Tensions
Indications of an impending crisis began as early as the summer of 1996. Director of the Cherokee Nation Marshal Service, Pat Ragsdale, pursued several apparently unrelated investigations.! These investigations, primarily criminal in nature, included: a drive-by shooting; an alleged rape by a nonIndian law enforcement official of a woman in an Indian housing addition; drug busts in Adair County, Oklahoma; and complaints lodged against Joel Thompson, Director of the Cherokee Nation Housing Authority and close associate of Principal Chief Joe Byrd. 2 Byrd pressured Ragsdale to squelch his investigation of Thompson, and Ragsdale complied until he received evidence which strongly implicated Thompson in wrongdoing. ' The allegations against Thompson ranged from criminal libel to misappropriation of funds One allegation centered on a supposed "hidden sworn affidavit. 5 The Tribunal issued the warrant, which was served by tribal marshals on February 25, 1997. 16 Cherokee marshals made copies of the subject financial records constituting five boxes of documents, but left the originals with Byrd. 7 Outraged at the search of his office, Byrd fired Ragsdale and Lt. Sherry Wright, who were immediately reinstated by Justice Dwight Birdwell. Birdwell also warned that anyone who interfered with the Tribunal's orders or the investigations conducted by the Marshal Service would face charges of contempt.
9
For weeks, both Byrd and Ragsdale claimed to have called upon the Federal Bureau of Investigation to assist in the investigations of the misuse of tribal funds and the alleged obstruction of justice? In response, the FBI instituted its own investigation into tribal activities which may have violated United States federal laws, including illegal wiretaps of some tribal officials.
2 Byrd, refusing to recognize the "reinstated" Ragsdale and fourteen other tribal marshals, hired his own armed security force.' Byrd's actions provoked A. Diane Blalock into filing a complaint against him, alleging conspiracy to obstruct justice" and accusing him of diverting more than $60,000 in tribal funds to pay a Washington, D.C. law firm.u
C. The Illegal Council Meeting
Just four days later, on April 15, 1997, Byrd conducted a Council meeting attended by only eight of the fifteen Council members, and a vote to begin impeachment of the entire Judicial Appeals Tribunal was passed.' Before convening the meeting, Byrd had sought and received advice from Thomas Seymour, a non-Indian attorney from Tulsa, Oklahoma, as to the legality of a Council meeting in which less than two-thirds of the Council members would be in attendance.' Seymour, unfortunately, erroneously interpreted the Cherokee Constitution and advised Byrd that attendance of less than a quorum (10 of the 15 members) of Council members was still sufficient to legally conduct tribal business? According to Seymour, a simple majority of Council members (eight, or 51%) was all that was necessary to satisfy the requirements of the Constifution. I I By April 24, the Tribunal had ruled that the April 15 Council meeting was illegal due to lack of a quorum," and a contempt citation was issued against Byrd." When Byrd failed to appear on the contempt citation, a warrant for his arrest was issued." Further, a grassroots petition for Byrd's ouster began circulating among the tribal membership."
Relentless in their determination to gain control of tribal business and tribal government, the eight Byrd-loyalist Council members announced a plan to amend the Cherokee Constitution so that a simple majority of Council members would be all that was required to legally conduct business." More disturbingly, the eight member Council conducted a "court of removal" and carried through with their vote to impeach the entire Tribunal.' Byrd's administration confidently announced that he would not recognize the actions of the impeached court, and he remained free from the warrant issued for his arrest. 3 In response to their "illegal" impeachment, and operating despite a lack of funds, members of the Tribunal continued to carry out their functions in the Cherokee Courthouse.3
D. Taking the Courthouse
Then, on June 20, 1997, Byrd ordered his security force to conduct an armed takeover of the Courthouse. 37 The takeover, conducted in a pre-dawn raid, left vacant the 1880s-era building which housed not only the Cherokee Nation's judicial branch of government but also the Cherokee Marshal Service.
3 ' The predawn raid came only hours after a federal judge in Muskogee, Oklahoma, 3 9 dismissed a lawsuit filed by Ragsdale and the other fired marshals requesting the United States government compel their 28. ud; see CHEROKEE NATION CONST. art. V., § 4 (Legislative) ("No business shall be conducted by the Council unless at least two-thirds (2/3) of members thereof regularly elected and qualified shall be in attendance, which number shall constitute a quorum.").
29. Urgent Message, supra note 1, at 13. [Vol. 23 https://digitalcommons.law.ou.edu/ailr/vol23/iss2/4 reinstatement.' Angry tribe members attempted to storm the building later that morning but were turned back by Byrd's armed security force.
4 ' The impeached justices and fired marshals were literally locked out of their offices!' Within three weeks, Prosecutor A. Diane Blalock and all the court clerks were fired 3 Documents seized in the February 25 search of Byrd's office were turned over to the FBI by the fired marshals, and fifty to sixty weapons taken from the marshals' area of the Courthouse were transferred to the Bureau of Indian Affairs by Byrd's security force." Byrd issued a prepared statement to the press, declaring, "The controversy at the Cherokee Nation is winding down, and we are now able to get back moving the Cherokee Nation forward for the betterment of our tribe." 4 Byrd's optimistic appraisal of the situation was grossly in error.
E. Repercussions
With no Tribunal and a locked Courthouse, the citizens of the Cherokee Nation had no access to an independent judiciary," and no method for handling child custody and other disputes One Council member called for an end to "this long, long national nightmare" and others expressed a desire for orderliness and restoration of the Tribunal. 4 On August 10, 1997, the "impeached" Tribunal ordered Ragsdale and the "fired" marshals to take back the Cherokee Courthouse on August 13 at noon. 49 On August 12, 1997, the full membership of the Cherokee Nation Council met to decide whether to reinstate the impeached tribunal.-Just after midiiight on the 13th, Deputy Chief Garland Eagle broke a 7-7 deadlock in a decision which upheld the impeachment of the tribe's highest court. 5 The vote capped a long night of agitated debate among the Tribunal justices and the Council, accented by a rehashing of the events covering the previous six months and Byrd's plea for support from the tribal citizenry.' Name-calling, apologies, and Watergate analogies escalated audience commentary, with one especially boisterous spectator eventually escorted out of the meeting 3 
No. 2]
Published by University of Oklahoma College of Law Digital Commons, 1999
AMERICAN INDIAN LAW REVIEW
report quoted a Councilman as referring to the justices during the debate as "you boys" and "idiots. ' Later that day, an unarmed Ragsdale served the Tribunal's eviction notice, requiring Byrd's security forces to vacate the Courthouse." Byrd's forces refused to step aside, and a melee resulted in which non-Indian police forces from five Oklahoma counties, officers from the Oklahoma Highway Patrol, and the Bureau of Indian Affairs police removed impassioned citizens and Ragsdale's team.' Hundreds of Marshal Service supporters participated in the fracas,' and six people suffered injuries." Among those injured was noted Cherokee artist Lisa Tiger, who alleged she was grabbed by the hair and thrown to the concrete steps of the Courthouse. [Vol. 23
https://digitalcommons.law.ou.edu/ailr/vol23/iss2/4 of the two rival tribal legislative factions.' During the day-long meeting, Babbitt proposed a temporary moratorium on all legal action, the reopening of the tribal courthouse, and an outside review of whether the Judicial Appeals Tribunal should be recognized.
Hope for a swift reconciliation turned into frustration when the more than eight hours of negotiation failed to produce an accord. Byrd balked at the provision which would have provided for the recognition of the ousted Judicial Appeals Tribunal, and returned to Tahlequah.' Claiming fatigue as his reason for leaving the marathon session on Friday, Byrd stated, "I think everything I did was according to the constitution." 67 72. Id. at 3; see also Glenn, supra note 67, at 3 (quoting Governor Keating: "It will be an embarrassment to the state of Oklahoma and it will be a disgrace if one person puts their hand on another person."). Keating also stated that further conflict "will harm the sovereignty and integrity of the Cherokee Nation." Id.
73. Byrd to Meet with Officials, supra note 66.
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signed," but added, "It is looking pretty optimistic."' 4 Later that day, word came that an accord had been reached and that Byrd had signed an agreement he termed a "peace settlement." ' The agreement (consisting of the same terms Byrd had earlier refused to embrace) required Byrd to accept the opinion of an independent commission's investigation into the constitutionality of the impeachment of the Judicial Appeals Tribunal, the reopening the Cherokee courthouse, and a moratorium on any legal action related to the dispute." Returning to Oklahoma the following day, Byrd collapsed on a flight from Washington about thirty minutes outside of Dallas.' Complaining of chest pain, Byrd was attended by waiting medics when the plane landed." At Irving Health Care Systems in Irving, Texas, tests revealed that Byrd had not suffered a heart attack.' According to Byrd's spokesperson, Byrd "had been pulling late nights in negotiations and was exhausted .... He's okay. ' "
Ill. The Massad Commission
The independent commission involved in providing a legal analysis and opinion regarding the Cherokee nation's constitutional crisis came to be known as the "Massad Commission." Originally contacted in June 1997 by Tribal Council members, attorney Anthony Massad assembled and chaired a threemember panel of legal experts in preparing a comprehensive report on the tribe's laws and constitution in relation to the current disputes." Massad, a former State Senator and former president of the Oklahoma Bar Association, enlisted retired District Judge Robert Layden of McAlester, Oklahoma, and University of Oklahoma law professor Daniel Gibbens to render a nonbinding opinion.'
A. The Preliminary Report
Completing more than two months of analysis, the Massad Commission delivered its preliminary report on August 26 to Tribal Council members at the tribal complex in Tahlequah, just one day after Byrd signed the peace settlement in Washington, D.C.' A planned public hearing for later that day had to be postponed after the Commission spent almost six hours answering 74 Findings included in the preliminary report's conclusions were: (1) the impeachment of the Judicial Appeals Tribunal was unconstitutional; (2) the Tribunal had no right to reinstate Ragsdale until Ragsdale had completed an administrative review process; and (3) that the Tribal Council cannot operate or conduct business with less than a two-thirds quorum (ten members) of the full membership.' Byrd commented, "I am looking forward to finding out more about the investigation. They're not done."'
The next day, on August 27, the historic Cherokee Courthouse reopened, revealing a sobering symbol of the turmoil which divided the second largest Native American tribe in the United States. Found lying on the floor of the courthouse, split cleanly down the middle, was the Cherokee Nation seal.'
B. The Final Report
The Commission remained in Tahlequah, taking testimony in public hearings lasting three days.' One of the more than thirty citizens commenting to the Commission was Tribal Council member Troy Poteete, who told the Commission he had been "stonewalled" in his efforts to obtain copies of tribal financial records.
& ' The Commission also heard from Byrd's predecessor, Wilma Mankiller, who pledged her help in resolving the conflict and attributed the tribe's leadership problems to "little experience and poor advice," and a rough transition from her administration to Byrd's.
91 Some Cherokee citizens siding with Byrd alleged Mankiller was behind the tribe's turmoil, and that she was attempting to oust her successor. ' Further, Massad recommended that "a complete review and reworking of the codes of the Cherokee Nation would be helpful in alleviating much of the controversy.""
The Executive Branch
Gibbens' determinations concerned the duties and powers of the Principal Chief." According to Gibbens, the Cherokee Constitution enumerates the appointment powers of the Chief, including the power to appoint the Judicial Appeals Tribunal, six cabinet officers, administrative assistants, and a marshal and deputy marshals."° Further, Gibbens examined the removal powers enumerated in the Constitution, concluding that the power to remove the Principal Chief, the Deputy Chief, and other elected officers resides within the Tribal Council. ' Notably absent from the list of those the Council may remove from office is the Judicial Appeals Tribunal, who are in fact appointed, not elected. Gibbens commented that "there is no Constitutional provision specifying how the Judicial Appeals Tribunal justices are removed from office."'"'' Further, Gibbens suggested, "If the Tribunal is deemed to be in error in performing... [their] task[s], the remedy is not in the hands held by the Tribal Council, and the report notes that use or distribution of the transcripts is controlled by that body.'
The Legislative Branch
Of primary concern to the panel members was the Council's inability to obtain essential operating and financial information."'
The panel commented, "Without having the necessary documentation and information upon which to base their important decisions and actions, it is obvious that the problems now facing the Nation were and are inevitable."" 9 The Report strongly recommended that an oversight committee "capable of audit, accountability, and other needed information for budgetary matters" be formed." Other testimony indicated that there exists legislation passed by the Council which is not completely followed, or worse, completely ignored.' Recognizing the divisiveness within the Council, the Report called upon Council members to, "bond together for one purpose and one purpose only, viz, the proper functioning operation of the Cherokee Nation and the establishment of laws for the betterment of the citizens."' ' 1
The Judicial Branch
In reporting on the judicial branch of the Cherokee Nation, the panel noted that it had previously determined that the removal proceedings against the Judicial Appeals Tribunal were void, and that it would not further comment on that issue." The panel, however, did discuss other issues which arose from testimony it received. These included: jurisdictional problems; improper conduct of Justices (failure to provide due process, exceeding judicial authority, violation of Code of Ethics); and examples of situations in which a judge should have recused himself from a case.I" The Report then turns to the issues of the validity of the appointment of Justice Keen to the Judicial Appeals Tribunal (and whether his term has expired), the nature of the office of Public Prosecutor, and the question of the missing or misplaced $200,000 belonging to the Cherokee Nations Enterprises corporation.'
